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Housing Discrimination Plaintiffs Now Have Two Bites at the Apple 
By Andrew Lieb

Starting in 2021, every New York state 
housing discrimination plaintiff should bring 
an administrative complaint at the Division 
of Human Rights before even considering 
filing a lawsuit in state Supreme Court or 
federal District Court. Effective on Jan. 5, 
2021, Executive Law §§ 297(9) and 298 are 
amended to provide that following an admin-
istrative dismissal of a housing discrimina-
tion case, for lack of probable cause or lack 
of jurisdiction, a plaintiff is able to bring a de 
novo action in court. 

For claims instituted in the Division of 
Human Rights, a probable cause determi-
nation is made as a threshold issue pursuant 
to Executive Law §297(2)(b), to wit: “with 
respect to housing discrimination only, af-
ter the filing of any complaint, the division 

shall, within 30 days after receipt, 
serve a copy thereof upon the re-
spondent and all persons it deems 
to be necessary parties, and make 
prompt investigation in connection 
therewith. Within 100 days after 
a complaint is filed, the division 
shall determine whether it has ju-
risdiction and, if so, whether there 
is probable cause to believe 
that the person named in the 
complaint, hereinafter re-
ferred to as the respondent, 
has engaged or is engaging 
in an unlawful discriminato-
ry practice. If it finds with re-
spect to any respondent that 
it lacks jurisdiction or that probable cause 
does not exist, the commissioner shall issue 
and cause to be served on the complainant an 

order dismissing such allegations 
of the said complaint as to such re-
spondent.”

Previously, a plaintiff who re-
ceived a no probable cause de-
termination from the Division of 
Human Rights was only afforded 
a limited appeal pursuant to Exec-
utive Law §298 and 22 NYCRR 

202.57. In this limited ap-
peal, the cards were stacked 
against the plaintiff, who 
was known as the petitioner 
when proceeding thereunder. 
The procedure was that the 
Division of Human Rights 
filed a “written transcript of 

the record of all prior proceedings” and “[t]
he findings of facts on which such order is 
based [were] conclusive if supported by suf-

ficient evidence on the record considered as 
a whole.” Clearly, an appeal under Executive 
Law §298 was an uphill battle, at best, for a 
plaintiff/petitioner because of this sufficient 
evidence standard and case law that held that 
“[c]ourts [were required to] give deference to 
[the Division of Human Rights] due to its ex-
perience and expertise in evaluating allega-
tions of discrimination, and will only disturb 
a determination of no probable cause if it is 
arbitrary, capricious or lacks a rational ba-
sis,” as explained by the Appellate Division 
in Curtis v. NYSDHR.

Now, a plaintiff can forgo this difficult ap-
peal and, instead, proceed de novo in court 
following a dismissal of their administrative 
claim based upon a no probable cause or no 
jurisdiction finding. Under a de novo review, 

Are We Heading Towards an Escrow State? Thanks to Covid We Are Already 
There!
By Irwin Izen

For those of us who have reviewed a Flor-
ida condo purchase on behalf of a relative or 
close friend, familiarity with “escrow clos-
ings” and other out of state settlement pro-
cedures is easily recognized. A review of 
the closing statement details the debits and 
credits between the parties (i.e., tax adjust-
ments, HOA dues, etc.), the closing costs to 
be paid by the parties, and the funds neces-
sary to close. Depending on lender financing 
or a cash purchase, upon the completion of 
all closing formalities, title is transferred to 
the purchaser and funds disbursed to the sell-
er. Sounds familiar? It should, as this is the 
same outcome from a traditional “brick and 
mortar” closing where all parties are present 
at the closing. 

Fast forward to our Covid pan-
demic environment. The tradition-
al “brick and mortar” closing has 
undergone a significant transfor-
mation as state mandated guide-
lines and personal apprehension 
limit the number of attendees pres-
ent within the four walls of a clos-
ing room. Changes to facilitate the 
traditional closing are being 
legislated and implemented. 
What impact this will have 
on the traditional closing at-
torney’s role and the value of 
services rendered has yet to 
be measured, but one thing is 
for sure, escrow closings are 
here to stay. The traditional closing attorney 
needs to embrace the “escrow closing” con-

cept and drive the narrative while 
adapting his/her role. As much as 
our profession has tried to avoid 
this scenario by maintaining a crit-
ical role in the closing process, 
the handwriting is on the “closing 
wall,” if not already there.

As urban dwellers exit to the 
perceived safer confines of the 

suburban counties, the res-
idential real estate market 
has experienced a surge of 
activity fueled by the pan-
demic and historically low 
mortgage rates. Conducting 
business as usual, during the 
pandemic, amongst the mort-

gage, title, brokerage, and legal professions 
in response to this surge of activity has high-

lighted the “escrow closing” as a viable alter-
native to the traditional closing. For the real 
estate attorney, does this mean less involve-
ment in the closing and consequently a less-
er fee for services rendered? Not necessarily. 
While attendance at a closing may no longer 
be required, the work to be performed and the 
added legalities of an “escrow closing” can 
preserve and enhance the role of the real es-
tate attorney and potentially, their fee.  

With Covid-19 protocols, the gathering 
of the usual players is becoming ill ad-
vised. Brokers are no longer in attendance, 
waiting patiently for a commission else-
where. Executive Order 202.7, issued in 
March, authorized a notary public to offi-
ciate documents remotely and therefore af-

Lease Provisions in Contracts Due to COVID
By Sabine K. Franco

The Covid-19 pandemic has taken center 
stage for the greater part of 2020. It has had 
an impact on every aspect of our lives. The 
legal industry has been forced to adapt. As 
the pandemic closed in on New York state 
in early March 2020, life changing Exec-
utive Orders and newly written laws were 
at the forefront. Now is the time to change 
and rebuild. 

In addition to the many Executive Orders 
that have come down since March 2020, New 
York City Mayor Bill de Blasio signed into 
law NYC Council Int. No. 1932-A (2020) on 
May 26, 2020. This new legislation amends 
the NYC Administrative Code by prohibiting 
landlords from enforcing personal guaranties 
on certain commercial leases for defaults oc-
curring between March 7, 2020 and Sept. 30, 
2020. However, a court may rule the law un-
constitutional and as a result, the same guar-
antors may find themselves on the hook for 
arrears that they no longer have the money to 
afford. Now is an excellent time for tenants to 

negotiate with their landlords, giv-
en the bargaining strength that this 
law provides.

On May 7, Executive Order No 
202.28 enhanced protections for 
residential tenants by allowing the 
security deposit to be used to pay 
rent in arrears from March 20 to 
Aug. 20 and to prohibit late pay-
ment charges or fees during 
that same period. Parties to 
commercial leases can use 
similar relief. As a result 
of these orders and poten-
tial for future orders, practi-
tioners should take a closer 
look at lease clauses affect-
ed by the Covid-19 pandemic particularly as 
facts relate to a default or breach under a giv-
en lease.  

Many leased spaces have become empty 
due to the mandatory closings of businesses 
and or mandatory quarantine. Tenants have 
found themselves in extraordinary circum-
stances, having an inability to earn income 

and accordingly pay rent. Land-
lords have also experienced un-
usually low demand for even the 
once top-rated rental locations. 
The interests of landlords and 
tenants are at odds more than 
ever. Property owners want to 
protect their rental income while 
tenants are trying to minimize li-

ability. Within this battle, 
there is no recourse in place 
for landlords against ten-
ants who do not have abil-
ity to pay rent. As a result, 
landlords and tenants might 
write future clauses to in-

clude a compromise. They may consider us-
ing the security deposits in the place of rent 
under these unforeseen circumstances and 
they will likely require additional months 
security, if possible, in light of strict rentals 
laws enacted in 2019 (See Housing Stability 
and Tenant Protection Act). Other clauses of 
interest are as follows:

Force majeure
The force majeure clause or similar act 

of God clause provides parties to a contract 
with a defense that may allow one to avoid 
contractual obligations for a period under 
certain circumstances. Force majeure claus-
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everything’s fine without it.’ Why the bait 
and switch?” 

Counsel for the defendant U.S. House of 
Representatives, Donald Verilli (former So-
licitor General under Obama) replied that 
when Congress created the penalty in 2010 
(later determined by Justice Roberts to be a 
“tax,” not a “penalty) it made a “predictive 
judgment” that the penalty was needed to get 
people to buy insurance, but in 2017 the Con-

gressional Budget Office concluded that the 
market would be just as viable and effective 
if there were no penalty (or, more correctly, if 
the penalty were reduced to zero).  

Not to be overlooked in all of this is the 
issue of standing. Much of the oral argument 
focused on whether the parties had standing 
to bring the case under Article III of the Con-
stitution for want of any real “case or contro-
versy.” Given the attention paid to the issue 

and what clearly appeared to be the curso-
ry treatment of standing issues by the low-
er courts we may see a surprise, something 
that I practically dismissed in last month’s 
column. The justices seemed to take pause 
over the point that a penalty-less mandate 
that cannot be enforced against the plaintiffs 
cannot constitute an actual injury.

A decision is expected sometime during 
the 2021 fall term. 

Note: James Fouassier, Esq. is a staff 
associate in the Department of Managed 
Care at Stony Brook University Hospital, 
Stony Brook, New York and Co-Chair of 
the Association’s Health and Hospital Law 
Committee.  His opinions are his own.  He 
may be reached at:    james.fouassier@
stonybrookmedicine.edu.

Health and Hospital (continued from page 9)

Denial of area variance based on 
“anonymous” complaints reversed

In D.P.R. Scrap Metal, Inc. v. Board of 
Zoning Appeals of Town of North Hemp-
stead, 2020 WL 5930869 (2d Dep’t Oct. 7, 
2020), petitioner D.P.R. Scrap Metal (“Peti-
tioner”), a metal recycling business, applied 
to the Town of North Hempstead (“Town”) 
Board of Zoning Appeals (“BZA”) for an 
area variance to permit the storage of scrap 
“paper, iron,” and “junk,” “outside” of an 
enclosed building, which is prohibited by 
Town Code. The BZA denied the applica-
tion and Petitioner commenced an Article 
78 proceeding against the BZA in the Su-
preme Court, Nassau County, to annul the 
BZA’s decision. The Supreme Court (Hon. 
James P. McCormack), granted the Article 
78 proceeding and directed the BZA to issue 
the variance, and the BZA appealed.  The 
Second Department held that while zoning 
boards have “broad discretion” in consid-
ering area variance applications, such de-

terminations will be set aside if the board 
acted “illegally or arbitrarily,” “abused its 
discretion,” or “merely succumbed to gen-
eralized community pressure.”  The Second 
Department found that in the instant case, 
the BZA’s decision was “arbitrary and capri-
cious and not supported by evidence,” be-
cause it was based on “anonymous and un-
substantiated complaints” about Petitioner’s 
business and “no evidence was presented” 
to demonstrate that the variance would be 
“detrimental to the health, safety, and wel-
fare” of the neighborhood. Accordingly, the 
Second Department affirmed the Supreme 
Court’s annulment of the BZA’s decision.

SEQRA segmentation claim  
rejected where future action not  
“sufficiently definite”

In Sandora v. City of New York, 186 
A.D.3d 1225 (2d Dep’t 2020), plaintiffs/pe-
titioners (“Plaintiffs”) commenced a hybrid 
Article 78/declaratory judgment action in 

the Supreme Court, Queens County, seeking 
to enjoin development of a transitional resi-
dence project for the homeless in Ozone Park 
(“Ozone Park Project”), based on the claim 
that the City of New York (“City”)’s envi-
ronmental review of the Ozone Park Project 
violated SEQRA. Specifically, Plaintiffs al-
leged the City’s environmental review was 
required to include an environmental review 
of the City’s recent report, entitled “Turning 
the Tide on Homelessness in New York City” 
(the “Turning Report”), and that the failure to 
include such review within the Ozone Park 
Project environmental review constituted 
unlawful “segmentation” of related actions 
under SEQRA — which prohibits “environ-
mental review of an action such that various 
activities or stages are addressed” as though 
“they were independent, unrelated activi-
ties.” The Supreme Court denied injunctive 
relief; and on appeal, the Second Department 
affirmed. The Second Department held there 
to be no “improper segmentation” because 

the Turning Report did not “commit the City 
to a sufficiently definite course of future de-
cisions.” Thus, there was no separate “ac-
tion” under SEQRA and no additional envi-
ronmental review was required for the Ozone 
Park Project.

As these decisions continue to demon-
strate, practitioners should be familiar with 
the overarching legal principles governing 
real estate development in New York, as 
well as the applicable local land use, zon-
ing, environmental, and municipal laws, 
rules, and regulations in rendering advice 
on these issues.

Note: Jason A. Stern is a partner and di-
rector of litigation at Weber Law Group 
LLP, which focuses on commercial real es-
tate, land use, zoning, government rela-
tions, environmental law, and complex lit-
igation. Mr. Stern can be reached at (631) 
549-2000 and jstern@weberlawgroup.com.

Real Estate Development (continued from page 10)

Housing Discrimination Plaintiffs Now Have Two Bites at the Apple (continued from page 12)
a plaintiff can start again and have a court 
rather than the Division of Human Rights re-
view the facts generally, as to weight of the 
evidence and credibility of the witnesses. 
This is a completely independent determina-
tion from the prior determination of the Di-
vision of Human Rights. Stated otherwise, a 
prior no probable cause determination or no 
jurisdiction by the Division of Human Rights 
has no bearing on the subsequent court case 
for housing discrimination afforded by the 

amendments to Executive Law §§ 297(9) 
and 298. It is like a plaintiff can start anew 
and obtain a superseding re-
sult. Therefore, housing dis-
crimination victims no lon-
ger must make an election 
of remedies and can instead 
get two bites at the apple. 
However, this is not afforded 
for a housing discrimination 
plaintiff who initially elected to proceed in 

court and thereafter wants a de novo review 
before the Division of Human Rights in an 

administrative proceeding. 
Therefore, all housing dis-
crimination victims should 
start by bringing their matter 
before the Division of Hu-
man Rights in an adminis-
trative proceeding and plan 
to be meritorious. If a find-

ing of no probable cause or no jurisdiction is 

made, then the victim should bring an action 
in court.  

Note: Andrew M. Lieb is the managing at-
torney at Lieb at Law, P.C., a law firm with 
offices in Smithtown and Manhasset. He is a 
past co-chair of the Real Property Committee 
of the Suffolk Bar Association and has been 
the Special Section Editor for Real Property 
for The Suffolk Lawyer for years.
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to wear a seatbelt. This law also applies to 
motor vehicles entering New York state. The 
front seat driver and each front seat passen-
ger must wear a seatbelt. Any passenger of a 
vehicle being operated by a limited Class DJ 
or a Class DJ driver license must wear a seat-
belt or safety restraint.  

Any passenger under the age of 16 must be 
restrained by a seatbelt or use an appropriate 
child safety restraint system in accordance 
with the child’s size, height and weight rec-
ommendations. Any passenger or occupant 
of the vehicle not property restrained under 
the age of 16 will cause the operator of the 
vehicle to receive a summons carrying three 
violation points 15 NYCRR Part §131.6

For example, should your client have three 
unrestrained passengers under the age of 16, 
the operator would be facing 9 points.  

Children under the age of 4 must be proper-
ly secured in a federally approved child safe-
ty seat. A child over the age of 4 and more 
than 40 lbs. may be in a booster seat with a 
lap and shoulder belt. If the child is 4, 5, 6 or 
7, he or she must use the booster seat with a 
lap and shoulder belt or a child safety seat. 
There is exception. If the child is 4’9” tall and 
more than 100 lbs. they are allowed to use 
a seatbelt with a lapse and shoulder harness 
and that must be properly secured.

A safety belt conviction for any violation 
of the law can have severe collateral con-

sequences for holders of restricted-use and 
conditional licenses. Such a conviction will 
result in a mandatory revocation of their re-
stricted-use §530(3) or conditional license 
§1196(7e) if such conviction is entered on 
their record while in conditional or restrict-
ed-use license status.

While there are some limited exemptions, 
it is common sense that all occupants of your 
vehicle should be properly restrained. 

The annual 2021 Vehicle and Traffic Law 
Update has been scheduled for Feb. 2, 2021 
at 5:30 p.m. It will be a virtual event. The top-
ics to scheduled be covered are practice tips 
for navigating the coronavirus pandemic, lat-
est developments at the Suffolk County Traf-

fic and Parking Violations Agency, telephone 
audio Department Motor Vehicles hearings 
for excessive speeding convictions— 11 
points, and the trend in decisions. Also, ad-
ministrative appeals of permanent denials of 
drivers licenses from the Driver Improve-
ment Bureau denial and request for reconsid-
eration, administrative appeal to the Appeals 
Board and CPLR Article §78. 

Your remote questions and input are al-
ways appreciated.

Note: David Mansfield practices in 
Islandia and is a frequent contributor to this 
publication.

Vehicle and Traffic (continued from page 14)




